February 6, 2008

The Honorable David R. Obey, Chairman
The Honorable Jerry Lewis, Ranking Member
Committee on Appropriations

United States House of Representatives
Washington, DC 20515

Dear Chairman Obey and Ranking Member Lewis:

We are writing to express our concern that the Bush Administration’s proposed FY 2009
budget attempts to repeal a section of law and shift funding for a new Office of
Government Information Services (OGIS) at the National Archives and Records
Administration (NARA) to the Department of Justice (DOJ). President Bush signed the
Openness Promotes Effectiveness in our National Government Act (OPEN Government
Act), which creates OGIS at NARA, a mere five weeks ago. We urge you to ensure the
President’s budget reflects congressional intent and the explicit mandate of the statute as
the budgetary process unfolds.

Currently, the president’s budget proposes: “The Department of Justice shall carry out the
responsibilities of the office established in 5 U.S.C. 552(h), from amounts made available
in the Department of Justice appropriation for “General Administration Salaries and
Expenses”. In addition, subsection (h) of section 552 of title 5, United States Code, is
hereby repealed, and subsections (i) through (l) are redesignated (h) through (k).
(Commerce, Justice, and Related Agencies Appropriations Act, 2008.)” (Section 519 of
Title V of the Department of Commerce; p. 239 of the Appendix)

The OPEN Government Act (P.L. 110-175) established OGIS specifically at NARA. It
did so as a result of congressional findings that interests promoted by the Freedom of
Information Act (FOIA), as well as American traditions and ideals regarding the value of
an informed citizenry and the legitimacy of representative government, were being
insufficiently served by the existing system of agency practices and implementation, in
which DOJ has been the lead agency for 30 years. Additionally, since it is the
responsibility of the Department to defend its government-agency clients in litigation
brought by requestors, there is a built-in conflict of interest in vesting DOJ with
responsibilities to resolve FOIA disputes informally and to hold agencies accountable for
FOIA implementation. Congress specifically directed the creation of an ombudsman
office apart from the Department of Justice for mediation of contested requests, thus
reducing the amount, and concomitant costs, of litigation — burdens whose reduction
would be beneficial to all. The new office, established with strong bipartisan support in
both Houses of Congress, also has the critical mandate to evaluate agency
implementation of FOIA with a disinterested eye.



We strongly oppose this effort to use the budget process to rewrite the law, undermining
congressional intent and flouting a specific statutory mandate. We urge you to
appropriate necessary funds to establish the Office of Government Information Services
in the National Archives and Records Administration, as your legislation wisely requires,
and, to reinforce the intent of the OPEN Government Act, reject Section 519 of the

proposed budget.

Sincerely,
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Cc:  Members of the House Appropriations Committee



