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OAG Docket No. 1464 

CERTIFICATION PROCESS FOR STATE CAPITAL COUNSEL SYSTEMS; REMOVAL OF 

FINAL RULE 

 In the interest of openness and accountability, we are writing in support of Attorney 

General Holder’s decision to remove the December 11, 2008 regulations governing when 

states seek to apply fast-track procedures and limited review of death penalty cases in 

federal court. Through amendments added by the USA Patriot Improvement and 

Reauthorization Act of 2005, Congress changed the process and placed the decision 

whether a state has sufficient safeguards in place for indigent death row litigants with the 

Attorney General of the United States. 
  

The regulations that were developed in 2006 and 2007 and finalized in December 2008 

were prevented from becoming effective by a federal lawsuit challenging the manner in 

which the final rule had been developed and presented to the public. Among other things, 

Department of Justice (DOJ) communications received through Freedom of Information 

Act requests revealed that the working group responsible for developing the final rule 

included prosecutors from the Capital Case Unit of the DOJ who had substantial conflicts 

of interest vis a vis the certification process. Internal DOJ communications also 

demonstrated that the regulations were developed through a series of ex parte 

consultations with state prosecutorial organizations and individual representatives of state 

attorney general offices interested in certification. In spite of the limited interests 

reflected in these consultations, the public notice stated that the DOJ had consulted with a 

wide variety of interested officials and organizations. 

 Open, transparent rule-making processes are crucial for ensuring accountability and 

public trust in the government. Given the lack of openness in the original process, we 

support Attorney General Holder’s decision to withdraw the 2008 regulations and begin 

the drafting process anew. We urge that this new process be conducted in a fully 

transparent manner, with maximal public participation ensured. 
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Thank you for consideration of our comments. 

 

Patrice McDermott, Director 

OpenTheGovernment.org 

 

 

 

 

 


