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Thank you so much to the American Library Association for this award – and for the recognition.  

I am deeply flattered and humbled because it comes from a community of people who are 

profoundly committed to not only ensuring the public’s access to government information but 

also ensuring that all the public does indeed have access.  So, again, thank you. 

It was hard to settle on a topic for my – brief – talk today.  We have lots of good news about 

changes in the federal government in terms of providing more data to the public and of 

creating more opportunities for the public to comment and send ideas to agencies. We are 

receiving much more – and more useful – information about FOIA processing, including 

FOIA.gov which launched on Monday, and additional steps announced Monday by the White 

House. There is also much more data being put out generally by agencies.  

We also have many concerns, however, about real limitations on public access to government 

information.  In this vein, we have the continued use – and sometimes what looks like 

continued abuse – of the state secrets privilege.  We have unnecessary and over- classification 

– a problem that was highlighted this morning in the Wikileaks discussion and will be addressed 

in this afternoon’s panel led by the Public Interest Declassification Board.   

We have had, though, some real successes in addressing some of the restrictions on the sharing 

of and – eventual – public access to information.  The PIDB discussion is built on the 

requirement by President Obama to conduct a fundamental review of our national security 

classification system. In another area,  on what our community calls Sensitive But Unclassified 

information, we also had a real – joint – success last year, turning what was heading toward 

being a 4th level of classification into an information management policy.  So, progress is being 

made on a number of fronts and we continue to push on others. 

On this day, I think it is especially appropriate to cite and focus on the James Madison quotation 

we all know so well: “… a people who mean to be their own governors must arm themselves 

with the power which knowledge gives.”  We have watched in recent weeks the amazing 

developments in North Africa and the Middle East.  Particularly in Egypt, we have seen how the 

people sought to arm themselves with information about what their government had done 

with its power, its power over them.  We watched with hope for them when they stormed the 

Ministry of the Interior – to keep the government from destroying the records of the brutality 
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and torture done by the state security police.  Truly arming themselves with the power 

knowledge gives. 

It has been with great dismay, however, over the last couple years that many of us have 

watched our government – willfully in one known case – disarm us in our efforts, our hope to 

hold this government accountable for the brutality and torture done by some officials. 

I want to highlight today a startling instance of unauthorized records destruction and the 

refusal of the Department of Justice to punish the perpetrators.  I ask us to think together 

about the centrality of records for the rule of law and for accountability. 

Just recently, OpenTheGovernment.org – the coalition I direct, CREW and POGO submitted a 

nomination to SPJ’s new “Black Hole” Award. We nominated Jose A. Rodriguez, Jr., the former 

head of the CIA’s clandestine service, and Attorney General Eric Holder. Mr. Rodriguez directed 

the destruction of ninety-two video recordings showing the “enhanced” interrogation of high-

level detainees at CIA black sites -- despite the requirements of the Federal Records Act and a 

court order to preserve the material.  To date the Department of Justice has declined to hold 

anyone accountable for this violation of law. 

Let me give you a little sense of the timeline involved here – just to give you a flavor of the 

egregiousness of the CIA’s actions and – well, I don’t really have a polite word for what I think 

of the Justice Department’s failure to act. 

The video recordings were made in 2002, while the CIA was interrogating and torturing two 

alleged high-level al Qaeda figures at a secret Thailand prison. 

In 2003, the ACLU filed a Freedom of Information Act case to force disclosure of the 

government’s secret interrogation programs.  In 2004, the trial court issued an order directing 

the US government to either turn over or preserve all documents that might respond to the 

lawsuit, which obviously encompassed the video recordings.  

On November 3, 2005, United States District Judge Leonie Brinkema, then presiding over the 

conspiracy case against alleged 9/11 co-conspirator Zacarias Moussaoui, asked government 

lawyers about recordings of interrogations of high level al Qaeda members.  

On the morning of November 9, 2005, the ninety-two video recordings were removed from a 

safe in Thailand and destroyed over a three-and-a-half hour period -- at the direction of Mr. 

Rodriguez.  

http://www.aclu.org/national-security/aclu-v-department-defense
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The destruction of the videos also followed closely on a November 2, 2005 Washington Post 

report disclosing the CIA interrogation program overseas. Subsequent articles detailed 

techniques used, and on November 18, ABC News reported for the first time that CIA 

interrogators used water-boarding. This sort of story must have been on Mr. Rodriguez’s mind 

when he ordered the destruction. According to an internal CIA email obtained by the ACLU in 

2010, he ordered the tapes destroyed because “out of context, they would make us look 

terrible; it would be ‘devastating’ to us.” 

On November 14, 2005, five days after the destruction of the tapes, the government responded 

to the court that no recordings existed. 

In March 2009, the CIA acknowledged it destroyed the tapes. On November 9, 2010, the special 

prosecutor, John Durham, announced he will not pursue criminal charges for the destruction of 

the interrogation videotapes. 

While Mr. Rodriguez action’s violated the Federal Records Act and denied the public the right to 

understand and debate what the federal government is doing in its name, and to hold the 

government accountable for its action, the Holder Department of Justice decided to look the 

other way and give impunity to the CIA. 

Both the President’s January 21, 2009 memorandum on the FOIA and Attorney General 

Holder’s guidelines told heads of executive departments and agencies that the government 

should “not keep information confidential merely because public officials might be 

embarrassed by disclosure, because errors and failures might be revealed, or because of 

speculative or abstract fears.”  CIA’s fears were neither speculative nor abstract; they were 

indeed correct.  But they did not just ‘not disclose’; they destroyed the records -- and the 

record of illegal actions. With impunity. 

Where does this leave us as a country built on the rule of law?  If we cannot reliably trust our 

government to not only preserve records but also to prevent the destruction of the records of 

its actions, what does accountability mean?  If we have an Administration and a Department of 

Justice  that choose to look away  and to “decline to prosecute” wrongdoers for, at least, the 

willful illegal destruction of records that belong to “We, the people,” how can we hope to 

continue meaningfully to be our own governors? 

I don’t have an easy answer – and don’t suggest or recommend storming Langley – but I hope I 

can continue to engage you in the fight for accountability and the rule of law. 

Thank you.   And thank you, again, to ALA for this honor. 

http://www.aclu.org/safefree/torture/38869lgl20090302.html
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