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Today, July 4 , is the fortieth anniversary of the Freedom of Information Act. The Act wasth

created to “ensure an informed citizenry, vital to the functioning of a democratic society, needed
to check against corruption, and to hold the governors accountable to the governed.”

In recognition of this important milestone in the history of disclosure of agency information,
members and staff of OpenTheGovernment.org, the Sunshine in Government Initiative (SGI),
Coalition of Journalists for Open Government (CJOG), and other friends of openness in
government undertook a collaborative look at a sample of the plans submitted  by federal1

agencies in response to E.O. 13392, “Improving Agency Disclosure of Information,” issued on
December 14, 2005.  (Appendix One)2

The requirements of the Executive Order include: 
• the designation by the head of each agency (within 30 days of the date of the order) of a

senior official of such agency (at the Assistant Secretary or equivalent level), to serve as the
Chief FOIA Officer of that agency.3

• the establishment of a FOIA Requester Service Center and FOIA Public Liaisons, in
order to ensure appropriate communication with FOIA requesters and to serve as the first place
that a FOIA requester can contact to seek information concerning the status of the person's FOIA
request and appropriate information about the agency's FOIA response.

• a review of the agency's FOIA operations;
• an agency-specific plan to ensure that the agency's administration of the FOIA is in

accordance with applicable law and policies addressing the agency's implementation of the
FOIA during fiscal years 2006 and 2007;

• a report, no later than 6 months from the date of this order, to the Attorney General and
the OMB Director that summarizes the results of the review and encloses a copy of the agency's
plan.

A recent FOIA Post, http://www.usdoj.gov/oip/foiapost/2006foiapost6.htm, from the U.S.
Department of Justice Office of Information and Privacy spells out the requirements for agency
reporting. The categories at which this report looks are drawn from that guidance. They are also
attached as Appendix Two.

Background
Prior to its passage, public access to records of federal agencies was governed by Section 3 of
the Administrative Procedure Act (APA), which had been interpreted as giving agencies
unlimited discretion to withhold such records. Efforts to amend this system began as early as
1955 but were not successful until 1966.  Under the APA, the burden was on the individual to4

establish a right to examine records in the possession of agencies and departments of the
executive branch of the U.S. government and to prove s/he has a need to know. There were no
statutory guidelines or procedures to help a person seeking information, and no judicial remedies
for those denied access.  The FOIA, however, established a presumption that these records are5

accessible to the people.

Since 1966, the FOIA has been amended six times: in 1974, (with minor amendments in 1976,
1978, 1978, and 1984) in 1986, and, most recently, in 1996. In each instance, the original Act
has been broadened to include more information deemed necessary to the public as well as to the

http://www.usdoj.gov/oip/foiapost/2006foiapost6.htm


oversight of the federal government. In 1974, after the Watergate scandal, the Act was amended
to force greater agency compliance. The Act was amended in 1996 to allow for greater access to
electronic information.  6

Concerns With the Processes of Implementation
From its inception the implementation and usability of the Freedom of Information Act have
been matters of concern. One of the largest concerns of users, particularly media users, is agency
backlogs in responding to FOIA requests. FOIA does not require agencies to release information
within a certain amount of time; agencies must respond to requests in some way within 20 days.
Actual processing often takes much longer. Even requests that are stamped "expedited" based on
an exceptional need or urgency can lag for many months. The Justice Department's Office of
Information and Privacy, which is in charge of administering FOIA across the federal
government, kept an expedited request pending for 185 days last year.

In December 2000 , the General Accounting Office (GAO) briefed Senators Fred Thompson and7

Patrick Leahy and Representative Stephen Horn on its review of the progress made at 25 major
federal departments and agencies in implementing the 1996 Electronic Freedom of Information
Act Amendments. GAO found that:

• All 25 agencies reviewed had established electronic reading rooms, but agencies had not
made all required documents electronically available. 

• While the Department of Justice and other federal agencies have implemented reporting
provisions required by e-FOIA, including annual workload reports, data quality issues
limit their usefulness. 

They recommended that the Attorney General direct the Department of Justice to improve the
reliability of data in the agencies  annual reports by providing guidance addressing the data
quality issues we identified and by reviewing agencies’ report data for completeness and
consistency.

A 2002  follow-on report looked at 1) the progress the 25 federal agencies had made in8

processing FOIA requests and in developing online access to materials as required by e-FOIA;
and 2) the views of FOIA officials and requesters regarding the impact of the post-September 11,
2001, environment on implementation. Changes in how agencies report processing time made
GAO unable to identify any clear trends; the changes improved data quality but also reduced
comparability among years.

GAO did find that although agencies were continuing to make progress in making material
required by e-FOIA available on line, not all of the required materials were yet available. They
found that materials were sometimes difficult to find, and Web site links were not always
functioning properly. According to GAO, the situation “appears to reflect a lack of adequate
attention and continuing review by agency officials to ensure that these materials are available.”

For fiscal years 1999 through 2001, the number of requests received and processed appears to
peak in fiscal year 2000 and decline slightly in fiscal year 2001 for most agencies – except the
Department of Veterans Affairs. However, agency backlogs of pending requests were substantial
and growing government-wide. Agency officials  attributed this growth primarily to the



increasing complexity of the requests. 

In testimony   delivered on Wednesday, May 11, 2005, GAO reported that, according9

to data reported by agencies in their annual FOIA reports, the number of requests that the 25
agencies received increased by 71 percent from 2002 to 2004. Further, agencies reported they
have been processing 68 percent more requests from 2002 to 2004. For 92 percent of requests
processed in 2004, agencies reported that responsive records were provided in full to requesters.
However, the backlog has also been increasing, rising 14 percent since 2002.

A series of  reports on government secrecy by OpenTheGovernment.org (OTG)  have noted that10

public demand for “information from the government” has been rising – with over 3 million
requests for information from government agencies under the Freedom of Information Act in
2003, while resources devoted to handling public requests for information has held steady. For
2004, both the OTG coalition and the Coalition of Journalists for Open Government (CJOG)11

found the public made over 4 million FOIA requests to government agencies – a 25 percent jump
in overall requests from 2003, despite only a 5 percent rise ( to $336.8 million) in spending on
FOIA.  Moreover, of the roughly 90 agencies surveyed by the Department of Justice, only 14
(16%)  were able to keep up with FOIA requests they received. But, the report notes, that’s good
news: only 7 agencies had been able to keep up in 2003.  

A 2006 Associated Press analysis  of about 250 annual FOIA reports submitted to the Justice12

Department between 1998 and 2005 found that:

1.  Backlogs are increasing at most agencies. Overall, the total number of requests pending at
the 15 executive departments at the end of Fiscal Year 2004 was 147,810, a 24 percent increase
over the previous year. Nine of the 15 federal departments reported an increase in their backlogs
from Fiscal Year 2003 to Fiscal Year 2004.

2.  Many backlogs are lengthy. According to the analysis, the most recent reports available
from the 50 worst laggards show the median wait for a request to be handled ranges from about
three months to more than four years, depending on the agency. The slowest federal agency is
the National Archives; most of the requests to them, pending for an average of 1,631 days, have
to be reviewed by the originating agency for declassification before they can be released.

3.  Agencies involved with national security are clamping down on the amount of
information they release to the public. The FBI, CIA and Defense departments, all agencies that
have considerable investigative branches, again reduced the percentage of requested information
released in full in 2005, continuing a trend dating back at least seven years. The Justice
Department, however, showed a slight increase in the amount of information it released in full
for the first time since the 2001 terror attacks.

4.  A full month after the Feb. 1 deadline, about 30 percent of federal agencies and
departments required to submit annual FOIA reports to the Justice Department had failed to do
so. Those with late reports included the Department of Veterans Affairs, the Social Security
Administration and the Department of Health and Human Services which, all together, received
about 88 percent of all FOIA requests in the country in 2004. 



There is, however, “absolutely no incentive for federal government employees to act with any
sense of urgency on FOIA requests, and there are every sort of incentive to delay and delay.
Those incentives are a culture of secrecy that has always existed in government, from 40 years
ago when FOIA was passed to the present time."13

Legislative Efforts to Address Process Concerns

To address many of these concerns, in February 2005, Senators John Cornyn (R-TX) and Patrick
Leahy (D-VT) introduced the “Openness Promotes Effectiveness in our National (OPEN)
Government Act of 2005” (S. 394). The bill is ambitious in the scope of procedural concerns it
would remedy. A Judiciary Committee hearing was held the same day as the introduction.  The
following day, the companion bill (HR 867), was filed by Rep. Lamar Smith (R-TX). 

In March 2005, the Senators introduced the Faster FOIA Act of 2005 (S.589), to establish a
Commission on Freedom of Information Act Processing Delays.  S. 589 was marked up by the
Judiciary Committee a week later and ordered to be reported without amendment favorably.
There is no schedule for marking S. 394 up in Committee. On May 9th, the Subcommittee on
Government Management, Finance, and Accountability of the House Government Reform
Committee held an oversight hearing on “Information Policy in the 21st Century: A Review of
the Freedom of Information Act.”

The Ashcroft Memorandum
While there have been other legislative efforts to address the substantive concerns created by the
former Attorney General Ashcroft’s 2001 memorandum requiring agencies to carefully consider
national security, effective law enforcement and personal privacy before releasing information,
none have moved forward. 

Nor are these concerns addressed by E.O. 13392.



The Findings

The ratings (Table) and evaluations on which this report is based looked only at the plans
submitted by the agencies. In some cases, the reviewer may have had ongoing knowledge of the
agency’s FOIA efforts; in others, not. The ratings and evaluations are, necessarily, subjective as
there was no objective benchmark  against which to measure the responses. Due this inherent
subjectivity, comparisons among agencies should be drawn with caution.

Having said that, it is still surprising how many of the improvement areas were either not
addressed or rated as poorly addressed, especially for the non-Cabinet agencies. The worst (the
most Ps and NAs) in this regard were the SEC (24) and the OMB (22), followed closely by the
Council on Environmental Quality (21) and the NRC (20).

Of interest to those of us collaborating in this report was category 21 – In-house training on
“safeguarding label”/FOIA exemption distinctions (e.g., FOUO, SBU). Out of the 23
government entities reviewed, only 4 responded to an issue that is, avowedly, of great and deep
concern to the federal government. Of those, 4 received a “Poor” rating. 

Summary Overall Evaluations Provided by Reviewers14

Department of Agriculture 
The Department of Agriculture has a low backlog rate, only 4% of the requests processed.  Its
reported response times – the median times reported by its 21 FOIA components – range from
among the lowest to among the highest reported by all government agencies. Its processing
appears reasonably efficient.  The department cut the number of people working on FOIA by
62% in 2005 but it also cut the man-hours spent handling requests by 56%.  And its cost per
request handled is among the lowest of the agencies. 

Its improvement report includes individual reports developed by some of its 21 component
agencies.  All but one is positive in tone.  The target dates appear realistic, indeed a bit
aggressive with one exception.  I was surprised by the number of  June 30, 2006 deadlines.  

The plan closely follows the Justice guidelines, with each component commenting on and
developing an improvement plan for many of the 27 criteria.. The report jams a lot of
information into short, manageable chunks, and makes good use of grids to allow for easy
reference.   In short, the report is reader-friendly. It calls for improvements in almost all of the
areas.  And it permits easy tracking and establishes accountability.  So overall, a “3”even though
none of the individual remedial steps knocked my socks off and most of the individual ratings
are in the (2) category.

The areas highlighted for improvement were:
• Reduction of backlogs, which stood at 4 percent overall for the department.  That’s one

of the lowest overall backlog rates among all agencies.
• Development and use of electronic tracking systems to inform both the agency and the

public.
• Better use of the web to inform the public and reduce requests.
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